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 1.  TIME:  9:00   CASE#: MSC10-01646 
CASE NAME: RBS CITIZENS VS. OGUNLEYE 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS AND TO DISMISS 
FILED BY SANDRA OGUNLEYE 
* TENTATIVE RULING: * 
 
The hearing on the motion of defendant Sandra Castaneda, formerly known as Sandra 
Ogunleye, to Quash Service of the Summons and Dismiss Her from the Case is continued to 
March 17, 2017 to allow both sides to conduct discovery on the sole issue whether it was 
impossible, impracticable, or futile within the meaning of CCP § 583.240 (d) for plaintiff, RBS 
Citizens, N.A., to serve defendant during the period May 21, 2010 through June 7, 2016.  
(See Burdick v. Superior Court (2015) 233 Cal.App.4th 8, 30.  Discovery is limited to the number 
and type of discovery requests permitted by Code of Civil Procedure section 94.   The single 
deposition allowed to each party may not exceed four hours of total testimony.  An additional 
round of briefing may be filed and served according to the deadlines that would apply under 
CCP § 1005 (b) to a new motion set for March 17, 2017. 

 
Plaintiff’s request to present oral testimony at the hearing on this motion is denied. 

  

 2.  TIME:  9:00   CASE#: MSC10-01646 
CASE NAME: RBS CITIZENS VS. OGUNLEYE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Further Case Management Conference is continued by the Court to March 17, 2017, 
at 9:00 a.m., in Department 39, in light of the Court’s ruling on the motion to quash. 

  

 3.  TIME:  9:00   CASE#: MSC14-01046 
CASE NAME: THERESA BRYSON VS. JASON LASSOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
 (as to Dawn Wesnidge) 
FILED BY PAPA MURPHY'S TAKE 'N' BAKE PIZZA, et al. 
* TENTATIVE RULING: * 
 
Defendants Bill Kodweis, Bill Kodweis Papa Murphy’s Take ‘N’ Bake Pizza, Bill Kodweis d/b/a 
Papa Murphy’s Take ‘N’ Bake Pizza’s motion for summary judgment as to Plaintiff Dawn 
Wesnidge is granted.  
 
Plaintiff filed a non-opposition to Defendants’ motion. In addition, the Court has conducted its 
own review the motion and finds that it should be granted.  
 
Defendants have moved for summary judgment arguing that they are all are versions of the 
individual Bill Kodweis and that Kodweis was not Plaintiff’s employer. Defendants present 
evidence that T&B Pizza, Inc. (sued as Papa Murphy’s Take ‘n’ Bake Pizza), not Kodweis, was 
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the employer of both Plaintiff and Defendant Jason Lassor. (Kodweis Decl. ¶¶ 17, 19-21.) In 
addition, Defendants presented evidence that T&B Pizza, Inc. is a distinct entity separate from 
Kodweis. (Kodweis Decl. ¶¶ 1-16 and Exs. A-F.) Thus, Kodweis is not liable under FEHA and 
the Labor Code as an employer and is not liable under a theory of respondeat superior. In 
addition, Kodweis was not involved in the placing of camera, was unaware of the camera and 
was not involved in sexually harassing Plaintiff. (Kodweis Decl. ¶¶23-26; Plaintiff’s deposition.)  
 
Thus, Plaintiff’s claims against the moving Defendants fail and summary judgment is granted in 
favor of Defendants Bill Kodweis, Bill Kodweis Papa Murphy’s Take ‘N’ Bake Pizza, Bill Kodweis 
d/b/a Papa Murphy’s Take ‘N’ Bake Pizza. 

  

 4.  TIME:  9:00   CASE#: MSC14-01046 
CASE NAME: THERESA BRYSON VS. JASON LASSOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
 (as to Theresa Bryson) 
FILED BY PAPA MURPHY'S TAKE 'N' BAKE PIZZA, et al. 
* TENTATIVE RULING: * 
 
Defendants Bill Kodweis, Bill Kodweis Papa Murphy’s Take ‘N’ Bake Pizza, Bill Kodweis d/b/a 
Papa Murphy’s Take ‘N’ Bake Pizza’s motion for summary judgment as to Plaintiff Theresa 
Bryson is granted.  
 
Plaintiff filed a non-opposition to Defendants’ motion. In addition, the Court has conducted its 
own review the motion and finds that it should be granted.  
 
Defendants have moved for summary judgment arguing that they are all are versions of the 
individual Bill Kodweis and that Kodweis was not Plaintiff’s employer. Defendants present 
evidence that T&B Pizza, Inc. (sued as Papa Murphy’s Take ‘n’ Bake Pizza), not Kodweis, was 
the employer of both Plaintiff and Defendant Jason Lassor. (Kodweis Decl. ¶¶ 17, 19-21.) In 
addition, Defendants presented evidence that T&B Pizza, Inc. is a distinct entity separate from 
Kodweis. (Kodweis Decl. ¶¶ 1-16 and Exs. A-F.) Thus, Kodweis is not liable under FEHA and 
the Labor Code as an employer and is not liable under a theory of respondeat superior. In 
addition, Kodweis was not involved in the placing of camera, was unaware of the camera and 
was not involved in sexually harassing Plaintiff. (Kodweis Decl. ¶¶23-26; Plaintiff’s deposition.)  
 
Thus, Plaintiff’s claims against the moving Defendants fail and summary judgment is granted in 
favor of Defendants Bill Kodweis, Bill Kodweis Papa Murphy’s Take ‘N’ Bake Pizza, Bill Kodweis 
d/b/a Papa Murphy’s Take ‘N’ Bake Pizza.  
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 5.  TIME:  9:00   CASE#: MSC14-01046 
CASE NAME: THERESA BRYSON VS. JASON LASSOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
 (as to Mary Kadlec) 
FILED BY PAPA MURPHY'S TAKE 'N' BAKE PIZZA, et al. 
* TENTATIVE RULING: * 
 
Defendants Bill Kodweis, Bill Kodweis Papa Murphy’s Take ‘N’ Bake Pizza, Bill Kodweis d/b/a 
Papa Murphy’s Take ‘N’ Bake Pizza’s motion for summary judgment as to Plaintiff Mary Kadlec 
is granted.  
 
Plaintiff filed a non-opposition to Defendants’ motion. In addition, the Court has conducted its 
own review the motion and finds that it should be granted.  
 
Defendants have moved for summary judgment arguing that they are all are versions of the 
individual Bill Kodweis and that Kodweis was not Plaintiff’s employer. Defendants present 
evidence that T&B Pizza, Inc. (sued as Papa Murphy’s Take ‘n’ Bake Pizza), not Kodweis, was 
the employer of both Plaintiff and Defendant Jason Lassor. (Kodweis Decl. ¶¶ 17, 19-21.) In 
addition, Defendants presented evidence that T&B Pizza, Inc. is a distinct entity separate from 
Kodweis. (Kodweis Decl. ¶¶ 1-16 and Exs. A-F.) Thus, Kodweis is not liable under FEHA and 
the Labor Code as an employer and is not liable under a theory of respondeat superior. In 
addition, Kodweis was not involved in the placing of camera, was unaware of the camera and 
was not involved in sexually harassing Plaintiff. (Kodweis Decl. ¶¶23-26; Plaintiff’s deposition.)  
 
Thus, Plaintiff’s claims against the moving Defendants fail and summary judgment is granted in 
favor of Defendants Bill Kodweis, Bill Kodweis Papa Murphy’s Take ‘N’ Bake Pizza, Bill Kodweis 
d/b/a Papa Murphy’s Take ‘N’ Bake Pizza.  
 

  

 6.  TIME:  9:00   CASE#: MSC14-01046 
CASE NAME: THERESA BRYSON VS JASON LASSOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
 (as to Miki Desiderio) 
FILED BY PAPA MURPHY'S TAKE 'N' BAKE PIZZA, et al. 
* TENTATIVE RULING: * 
 
Defendants Bill Kodweis, Bill Kodweis Papa Murphy’s Take ‘N’ Bake Pizza, Bill Kodweis d/b/a 
Papa Murphy’s Take ‘N’ Bake Pizza’s motion for summary judgment against Plaintiff Miki 
Desiderio is granted.  
 
Plaintiff filed a non-opposition to Defendants’ motion. In addition, the Court has conducted its 
own review the motion and finds that it should be granted.  
 
Defendants have moved for summary judgment arguing that they are all are versions of the 
individual Bill Kodweis and that Kodweis was not Plaintiff’s employer. Defendants present 
evidence that T&B Pizza, Inc. (sued as Papa Murphy’s Take ‘n’ Bake Pizza), not Kodweis, was 
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the employer of both Plaintiff and Defendant Jason Lassor. (Kodweis Decl. ¶¶ 17, 19-21.) In 
addition, Defendants presented evidence that T&B Pizza, Inc. is a distinct entity separate from 
Kodweis. (Kodweis Decl. ¶¶ 1-16 and Exs. A-F.) Thus, Kodweis is not liable under FEHA and 
the Labor Code as an employer and is not liable under a theory of respondeat superior. In 
addition, Kodweis was not involved in the placing of camera, was unaware of the camera and 
was not involved in sexually harassing Plaintiff. (Kodweis Decl. ¶¶23-26; Plaintiff’s deposition.)  
 
Thus, Plaintiff’s claims against the moving Defendants fail and summary judgment is granted in 
favor of Defendants Bill Kodweis, Bill Kodweis Papa Murphy’s Take ‘N’ Bake Pizza, Bill Kodweis 
d/b/a Papa Murphy’s Take ‘N’ Bake Pizza. 

  

 7.  TIME:  9:00   CASE#: MSC16-00126 
CASE NAME: GAYLE THOMAS VS. NATIONSTAR MORTGAGE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of THOMAS 
FILED BY NATIONSTAR MORTGAGE LLC, et al. 
* TENTATIVE RULING: * 
 
 Defendants Nationstar Mortgage LLC, Bank of America, N.A., HSBC Bank USA, as 

Trustee Mortgage Pass Through Certificates Series 2006-AR3, and Mortgage Electronic 

Registration Systems, Inc. (“Demurring Defendants”) demur to the First Amended Complaint 

(“FAC”).  Plaintiff has filed no opposition.   The demurrers to all causes of action are sustained, 

with leave to amend.  Plaintiff shall amend no later than twenty days after notice of entry of the 

order sustaining the demurrer. 

While Plaintiff asserts eight causes of action, at some point each one relies on alleged 

violations of the provisions of the “Homeowner’s Bill of Rights” (HBOR).  (Civil Code sections 

2924(a)(5), 2923.5, 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, and 2924.18.)  These 

provisions, however, apply “only to first lien mortgages or deeds of trust that are secured by 

owner-occupied residential real property containing no more than four dwelling units.  For these 

purposes, ‘owner-occupied’ means that the property is the principal residence of the borrower 

and is security for a loan made for personal, family, or household purposes.”  (Civil Code section 

2924.15.) 

 In the FAC, plaintiff alleges that the subject property is 5850 Starboard Drive, Discovery 

Bay.  She states that she purchased it “as a second home and immediately began to use the 

subject property as her principal place of residence and rented out her first home.  (FAC, Par. 

1.)  Later, she alleges that she “was a resident” of the subject property, but that [s]he currently 

resides at 1510 Ramona Way, Alamo, CA…where she relocated after being advised that the 

subject property was going into foreclosure.”  (FAC, Par. 55.)  The FAC also incorporates 

Exhibit A (see Par. 2, 3), which she alleges to be the deed of trust and various riders that she 

executed.  It includes a “Second Home Rider,” which provides that “Borrower shall occupy, and 

shall only use, the Property as Borrower’s second home.   Borrower shall keep the Property 

available for Borrowers’ exclusive use and enjoyment at all times, and shall not subject the 

Property to any timesharing or other shared ownership arrangement or to any rental pool or 
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agreement that requires Borrower either to rent the Property or give a management firm or any 

other person any control over the occupancy or use of the Property.”   This language replaces 

Paragraph 6 from the deed of trust, which states that “Borrower shall occupy, establish, and use 

the Property as Borrower’s principal residence within 60 days after the execution of the Security 

Instrument(.)”  (See Demurring Defendants’ RJN, Ex. A. This document differs from the deed of 

trust attached to the complaint by plaintiff.  The Request for Judicial Notice of the document is 

granted.) 

 Demurring defendants contend that, based on these allegations, the property is not “the 

principal residence of the borrower,” and therefore all claims relying on the HBOR must fail.  

They rely on Paragraph 55 of the FAC and on the Second Home Rider.  With respect to the 

Second Home Rider, while the document states it “shall” be used as a “second” home, it does 

not appear to be intended to preclude the borrower from making it her principal residence, but is 

only intended to preclude her from renting it to others.  It replaces, however, language (from 

Paragraph 6 of the deed) that would have specified that the premises are her principal 

residence.  Plaintiff’s own allegations indicate that she did not live at the premises initially, but 

only moved in at some unspecified later date.  She then alleges that she moved out after being 

advised that the property “was going into foreclosure,” again without specifying a date.  Thus, 

the facts as alleged are that the loan was not obtained for the purpose of using the home as a 

principal residence, plaintiff used it as such from “immediately” after the loan until after learning 

the property was “in foreclosure.”     

 Accordingly the issue is whether “principal residence” must be judged based on the 

terms and conditions of the loan, or on the subsequent practice of the borrower in moving in, 

and her subsequent act of moving out.  In the Court’s view, the lender was entitled to rely on the 

“second home rider” as a representation by the borrower that the property would not be her 

principal residence, unless she clearly communicated to the lender that it was her principal 

residence, or the lender came to have such knowledge, before the commencement of those 

portions of the foreclosure process to which HBOR applies.  The FAC contains no such 

allegations. 

 In addition, there are no facts alleged in the complaint that would satisfy the HBOR 

requirement that the loan be “made for personal, family, or household purposes.”  (Civil Code 

section 2924.15.) 

Although Demurring Defendants have asserted a variety of other grounds for their 

demurrers, the allegations concerning HBOR are so central to each cause of action that it is 

better to require plaintiff to amend the Complaint to remove any claims based on violation of 

HBOR, or to allege some additional facts that would require defendants to comply with HBOR. 
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 8.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS VS. ELLIS 
HEARING ON MOTION TO COMPEL SUBPOENA FOR BUSINESS RECORDS 
FILED BY THERESA J. ELLIS 
* TENTATIVE RULING: * 
 
Continued to 1/23/17, 9:00 a.m.  (On that date, either the motion will be taken off calendar or 
will be continued to another date, depending on the resolution of the issue of whether the matter 
is stayed.) 

  

 9.  TIME:  9:00   CASE#: MSC16-01476 
CASE NAME: GARAVENTA JR. VS. AZARI 
HEARING ON DEMURRER TO CROSS-COMPLAINT of AZARI 
FILED BY SILVIO GARAVENTA JR. 
* TENTATIVE RULING: * 
 
Code of Civil Procedure (“CCP”) § 430.41 is very specific. It requires the parties to meet and 
confer “in person or by telephone.” Ms. Chau’s declaration describes (and attaches) a lengthy 
letter/e-mail writing campaign. Nowhere does the declaration state that a meet and confer that 
complies with the statute occurred, and in reviewing the correspondence exchanged between 
counsel, no such meet and confer is evident. Neither the Court nor the parties is free to ignore 
the requirements of the CCP. 

The Demurrer is continued to January 23, 2017 to permit the parties an opportunity to comply 
with CCP § 430.41. A compliant declaration shall be served and filed on or before January 13, 
2017. 

  

10.  TIME:  9:00   CASE#: MSC16-01716 
CASE NAME: ILIC VS. CALIFORNIA RETIREMENT 
HEARING ON DEMURRER TO COMPLAINT of ILIC 
FILED BY CALIFORNIA RETIREMENT PLANS INC., et al. 
* TENTATIVE RULING: * 
 
             Defendants California Retirement Plans, Inc. and Brian Smith’s demurrer to the 
complaint is sustained with leave to amend.  Plaintiff failed to allege facts sufficient to state a 
cause of action. 
 
 Plaintiffs Sergio D. Ilic, et al., filed this action on May 16, 2010.  Plaintiffs allege they 
engaged Defendant Brian Smith, a pension plan consultant with Defendant California 
Retirement Plans (“CRP”) to establish and administer a defined benefit and targeted benefit 
pension plan (“The Plan”).  The services provided included preparation of plan documents and 
amendments and modifications thereto, as well as preparation of informational forms and 
schedules for state and federal taxes.   
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 Defendants provided services for approximately ten years, ending in 2010.  During this 
period the Plan was a partner with Summit Surgery Center, LLC (formerly known as Sierra 
Pacifica Surgery Center, LLC.)  Beginning in 2001, the LLC distributed to the Plan its share of 
income and reported that share to the IRS on Form K-1, identifying the amounts as “unrelated 
business taxable income” (UBTI). 
   
 From about 2003 through 2010, Smith and CRP failed to take into consideration the Plan 
was receiving large amounts of unrelated business taxable income, thereby subjecting the Plan 
to UBTI for which no federal or state tax was paid.  During this time, Plaintiffs had no knowledge 
of the outstanding tax liability. In 2010, Dr. Ilic paid income taxes personally on the fair market 
value of the assets from the Plan, which was excessive.     
 
 Plaintiffs allege the errors and omission of the Defendants Smith and CRP included: 
allowing the Plan to acquire an investment that gave rise to adverse avoidable tax liability 
relating to UBTI; failing to inform Plaintiffs of the tax consequences of the purchase of and 
investment in Summit; and failing to file the appropriate tax returns.    
 
 Plaintiff filed this action for Professional Negligence and Negligence on May 16, 2016. 
The application statute of limitations is set forth at Cal. Code of Civil Procedure §339(1).  This 
section provides for a two-year statute of limitations for professional negligence. Based on the 
allegations, Plaintiffs’ cause of action accrued in 2010.  Thus, the face of the complaint indicates 
that the cause of action would be barred by the statute of limitations. 
 
 Plaintiffs alleges at ¶15 of the complaint, “Not until in or about 2013, after a change in 
investments advisors was it discovered that unpaid UBTI existed for the years during which 
SMITH and CRP administered THE PLAN.”  The delayed discovery rule “postpones accrual of a 
cause of action until the plaintiff discovers, or has reason to discover, the cause of action.” 
Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397.  However, the allegations in ¶15 are not 
sufficient for Plaintiffs to receive the benefit of the delayed discovery rule.  
  
 “A plaintiff whose complaint shows on its face that his claim would be barred without the 
benefit of the discovery rule must specifically plead facts to show (1) the time and manner of 
discovery and (2) the inability to have made earlier discovery despite reasonable diligence. The 
burden is on the plaintiff to show diligence, and conclusory allegations will not withstand 
demurrer.” E-Fab, Inc. v. Accountants, Inc. Services (2007) 153 Cal.App.4th 1308, 1319. 
Plaintiff failed to allege any facts showing the inability to have made earlier discovery despite 
reasonable diligence.    
 
 For this reason, the demurrer is sustained with leave to amend.  As to the other grounds 
raised by the Defendants, the court overrules these objections.    
 
Defendants’ Request for Judicial Notice 
 Defendants’ request the court to take judicial notice, pursuant to Evidence Code § 
452(h), of the following: 

1. Exh. A-- Sergio Ilic, M.D., P.C. Target Benefit Plan Summary of Trust Assets for the 
period of 1-1-13 to 12-31-03. 
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2. Exh. B-- Sergio Ilic, M.D., P.C. Target Benefit and Defined Benefit Plans Statement of 
Trust Assets as of 12/31/04. 

3. Exh. C-- Sergio Ilic, M.D., P.C. Defined Benefit Plans Summary of Trust Assets as of 
12/31/05. 

4. Exh. D-- Sergio Ilic, M.D., P.C. Defined Benefit Plans Summary of Trust Assets as of 
12/31/06. 

5. Exh. E-- Sergio Ilic, M.D., P.C. Defined Benefit Pension Plan Summary of Trust Assets 
as of 12/31/07. 

6. Exh. F-- Sergio Ilic, M.D., P.C. Defined Benefit Pension Plan Summary of Trust Assets 
as of 12/31/08. 

7. Exh. G-- Sergio Ilic, M.D., P.C. Defined Benefit Plans Summary of Trust Assets as of 
12/31/09. 

  
 Defendants’ request for the court to take judicial notice of these documents is denied. 
   
 “Judicial notice may not be taken of any matter unless authorized or required by law.” 
(Evid. Code, § 450.)  Evidence Code § 452(h) authorizes notice of “facts and propositions that 
are not subject to dispute and are capable of immediate and accurate determination by resort to 
sources of reasonably indisputable accuracy.” “Although the existence of a document may be 
judicially noticeable, the truth of statements contained in the document and its proper 
interpretation are not subject to judicial notice if those matters are reasonably disputable.” 
(Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113.  “Taking 
judicial notice of a document is not the same as accepting the truth of its contents or accepting a 
particular interpretation of its meaning.” Ibid. 
 
  Plaintiffs object (in Opposition’s Memo of P & A) to Defendant’s request for judicial 
notice.  Plaintiffs objects on the ground these documents are not authenticated, some are 
illegible, some are unsigned, some have dates marked through and changed, and some bear 
signatures of the plan trustee which vary greatly.  Evidence Code § 452(h) provides for judicial 
notice of indisputable facts immediately ascertainable by reference to sources of reasonably 
indisputable accuracy.  These documents do not meet the requirements of Evidence Code 
§452 (h). 
 
 Plaintiffs shall file and served the amended complaint on or before January 13, 2017. 

  

11.  TIME:  9:00   CASE#: MSC16-01716 
CASE NAME: ILIC VS. CALIFORNIA RETIREMENT 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY CALIFORNIA RETIREMENT PLANS INC., et al. 
* TENTATIVE RULING: * 
 
Defendants California Retirement Plans, Inc. and Brian Smith’s Motion to Strike is granted as to 

references to attorney’s fees.  Plaintiff does not oppose. 
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 As to the remainder of the motion to strike, the motion is denied.  The Court declined to 

take judicial notice of the documents, which the motion to strike is based.  On the face of the 

complaint, the matters are not “irrelevant, false or improper matter.” 

  

12.  TIME:  9:00   CASE#: MSC16-01716 
CASE NAME: ILIC VS. CALIFORNIA RETIREMENT 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 
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13.  TIME:  9:00   CASE#: MSN16-1886 
CASE NAME: GRILHO VS. SAN FRANCISCO BART 
HEARING ON PETITION FOR RELIEF FROM REQUIREMENTS OF GC 945.4 
FILED BY MAIRA GRILHO ON 10-12-16 
* TENTATIVE RULING: * 
 
 The petition for relief from the requirement of presenting a government claim is granted.  
There is a sufficient showing of excusable neglect and no showing of any prejudice suffered by 
respondent. (Govt. Code § 946.6 (c)(1).)   
 

A party who wishes to sue a public entity, fails to present a government claim within six 
months after accrual of her cause of action, and is denied late claim relief may petition the court 
under Government Code section 946.6 to be excused from the requirement of presenting a 
government claim. 

 
“Section 946.6 is a remedial statute intended ‘to provide relief from technical rules that 

otherwise provide a trap for the unwary claimant.’”  (Bettencourt v. Los Rios Community College 
Dist. (1986) 42 Cal. 3d 270, 275.)  Courts exercise their power to grant relief liberally, so as to 
preserve meritorious claims wherever possible. Any doubts are to be resolved in favor of 
permitting the suit to proceed.  (Viles v. California (1967) 66 Cal.2d 24, 28-29.)  “In light of the 
policy considerations underlying section 946.6, a trial court decision denying relief will be 
scrutinized more carefully than an order granting relief.”  Bettencourt, supra, 42 Cal.3d at 276. 
 
 Relief cannot be granted unless the failure to present the claim was through “mistake, 
inadvertence, surprise, or excusable neglect.”  (Gov’t C. § 946.6 (c)(1).) 

 
“Excusable neglect is neglect that might have been the act or omission of a reasonably 

prudent person under the same or similar circumstances.”  (Ebersol v. Cowan (1983) 35 Cal.3d 
427, 435.  A mistake of law may be excusable, particularly when made by a lay person rather 
than an attorney.  (See Tammen v. County of San Diego (1967) 66 Cal.2d 468, 476; Security 
Truck Line v. City of Monterey (1953) 117 Cal.App.2d 441, 445.) 

 
The court finds that petitioner has established excusable neglect here.  She did not sit on 

her rights after her injury.  She promptly applied for worker’s compensation.  She did not know 
she could pursue a third-party lawsuit at the same time as she was on worker’s compensation.  
She only learned this when she returned to work.  Upon discovering this, she acted promptly to 
consult with an attorney and seek late claim relief.  There is no meaningful distinction between 
the facts of this case and those of Powell v. City of Long Beach (1985) 172 CalApp.3d 105, 109-
110.   (See also Syzemore v. County of Sacramento (1976) 55 Cal.App.3d 517, 524.)  
Defendant relies on Harrison v. County of Del Norte (1985) 168 Cal.App.3d 1, in which the court 
found that the plaintiff’s belief that worker’s compensation was the exclusive remedy was held 
insufficient, instead of Powell.  To the extent that Harrison and Powell cannot be distinguished, 
the court chooses to rely on Powell rather than Harrison.  (See Auto Equity Sales, Inc. v. 
Superior Court (1962) 57 Cal.2d 450, 456.) 
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14.  TIME:  9:00   CASE#: MSP08-01465 
CASE NAME: MATTER OF THE ALBERT R. MARCOTTE 
HEARING RE: PETITION FOR INSTRUCTIONS RE: DISTRIBUTION OF PERSONAL PROP. 
FILED ON 11/09/16 BY TERESA HERIGSTAD 
* TENTATIVE RULING: * 
 
Continued to February 6, 2017 at 10 a.m. by agreement of all parties at the 11/18/16 hearing 
in MSP09-00097. 

  

15.  TIME:  9:00   CASE#: MSP09-00097 
CASE NAME: C'TORSHIP OF ALBERT R. MARCOTTE 
HEARING RE: 3RD AMND 1ST ACCT & RPT OF CTR, PTN FOR SETTLEMENT 
FILED ON 11/04/16 BY CYNTHIA ANDERSON 
* TENTATIVE RULING: * 
 
Continued to February 6, 2017 at 10 a.m. by agreement of all parties at the 11/18/16 hearing. 

  

16.  TIME: 10:00   CASE#: MSP09-00097 
CASE NAME: C'TORSHIP OF ALBERT R. MARCOTTE 
SPECIAL SET HEARING ON: EVIDENTIARY HEARING RE: ACCOUNTING 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued to February 6, 2017 at 10 a.m. by agreement of all parties at the 11/18/16 hearing. 

  

17.  TIME: 10:15   CASE#: MSC13-02626 
CASE NAME: ST SMITH VS. MENDELSON 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative Ruling procedure does not apply.  Parties also to appear on motion to continue trial. 

 

 


